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tal protection are likely to create barriers to intra-Community trade, par-
ticularly il they cover products, since these are essentially intended to
move beyond borders.

There are, however, exceptions to this general prohibition, the precise
scope of which must be established.

13. What are the implications of legal characterisation as a barrier?

In order to be acceptable where a dispute is brought before the Court of
Justice, potential obstacles must satisfy strict conditions, which vary ac-
cording to whether the measure in question establishes a financial charge
(customs duties and measures having equivalent effect, measures of inter-
nal taxation) or a technical restriction (quamitalive restrictions and mea-
sures having an equivalent effect).

This distinction is basic, for it determines how articles which cannot be

cumulatively applied to a single national measure will be used among

various areas of application. The articles concerned are:

— Articles 25 EC et seq. (charges having equivalent effect to customs du-
ties);

— Articles 28, 29 EC et seq. (quantitative restrictions and measures hav-
ing equivalent effect);

~ Articles 90 EC et seq. (discriminatory internal taxation measures).

In order to assess the acceptability of the potential obstacle created by the
national measure in question, it is necessary to establish the category to
which it exclusively belongs, in order subsequently to evaluate the condi-
tions under which a potential obstacle might be permitted — conditions
which differ considerably according to whether the measure falls within
Article 25, 28, 29 or 90 EC.

14, Prohibition on customs duties and charges having equivalent effect

Article 25 EC prohibits customs duties on imports and exports, whether
these are tariffs or fiscal measurs. Customs duties are a charge levied
when a border is crossed, determined on the basis of a percentage of the
value of the good in question.

Fiscal charges which lead to the same result are also prohibited. The pro-
hibition thus refers to unilateral measures adopted by a State in respect of
a specific product on the basis of or at the time of its import or export
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into or from the Community, but which excludes a similar national pro-
duct (“like product™). This is the case, inter alia, when the proposed
‘measure appears 10 apply to both national and imported products al-
though its practical effect is to affect only foreign products, to the exclu-
sjon of national products (for instance, when the charge levied is re-
funded, but only to national taxpayers).

That prohibition is widely construed by the Court of Justice and does not
allow any derogation.

However, it does not relate to fiscal measures which come under internal
taxation and are applicable without distinction.

15. Prohibition on creating discriminatory internal taxation in respect
of foreign products (Article 90 EC)

Member States have significant freedom to establish or amend domestic
requirements. Fiscal measures adopted at national level also benefit from
a presumption of legitimacy in the light of Community law. That pre-
sumption will be refuted, however, if the fiscal measure sets up a system
which discriminates against foreign producers.

The Member State cannot, in effect, impose a taxation regime whose el-
fect is to protect only its nationals and thereby to discriminate against for-
eign producers, as stated in Article 90 EC:

“No Member State shall impose, directly or indirectly, on the products of
other Member States any internal taxation of any kind in excess of that im-
posed directly or indirectly on similar domestic products. Furthermore, no
Member State shall impose on the products of other Member States any inter-
nal taxation of such a nature as to afford indirect protection to other prod-
ucts.”

The taxation measures referred to here are all taxes and other fiscal
charges which come under a general domestic taxation system and apply
to products.

In order to be admissible, the charge must be part of a general taxation re-
gime which applies the same criteria to domestic and foreign products
and which is objectively warranted by the goal which provided the impe-
tus for its application. The proposed tax must have the same effects on all
taxpayers, be they domestic or foreign. The amount of tax to be paid can-
not be greater for imported products. Similarly, the tax base and the
means of collecting the tax must be identical.
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In addition, Article 90(2) prohibits indirect fiscal discrimination. That is
taxes which apply in a general manner to a category ol products byt
where it can be observed that the goods referred to are not produced on
the national territory but that they compete with another category of
products which are produced on the national territory but are not subject
to the tax. Thus, a Member State may not adopt protectionist fiscal mea-
sures in respect of foreign products which are in competition — even par-
tially, indirectly or potentially — with national products.

The aim of this Article is to ensure that internal taxation is completely
neutral as regards competition between national and imported products.
That principle of identical taxation is therefore also valid for products
which, without appearing to be similar, present analogies as regards their
use. The relevant criterion in this regard is the interchangeability of prod-
ucts. It is necessary to ascertain whether products have sufficient proper-
ties in common to be considered an alternative choice for the consumer.
The assessment of discrimination requires, in principle, the existence of a
comparative element between national production and its competition.
Failing such production, the measure in question would appear to fall
outside the scope of Article 90 EC (it must then be ascertained whether it
falls within Article 25 EC or Article 28 EC), but the position of the Court
of Justice is not settled in that regard.

Article 90 thus unconditionally prohibits measures of internal taxation of
a discriminatory or protectionist nature. That does not mean, however,
that differentiated taxation cannot be accepted. In the light of settled
case-law, it is admissible under three conditions:

a) The distinction must be based on an objective criterion.

In that regard, the Court of Justice takes the view that the nature of
the raw materials and the means of production used to produce
electricity constitute objective criteria which warrant the applica-
tion of a differentiated fiscal policy as regards products and en
ergy."" An exemption from consumption tax in favour of regener-
ated oils, and imposition of a progressive tax as a function of the
number of cylinders of vehicles being taxed are also based on ob-
jective criteria.

B Case C-213/96, Outokumpu Qy, [1998] ECR 1-1777.
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) The objective sought must be legitimate.

Article 90 EC does not prohibit Member States from establishing
differentiated fiscal regimes as regards competing products when
the objective sought is compatible with a Community policy, such
as protection of the environment.

¢) Its detailed rules must avoid any form of direct or indirect discrimina-
tion.
In that regard, particular attention must be given to de facto dis-
crimination. The assessment will consider all the characteristics of

the taxation measure including, of course, the tax itself, but also
the tax base, the means of collection and the system of penalties.

16. Prohibition of technical barriers

Article 28 EC prohibits quantitative restrictions on imports as well as all
measures having equivalent effect which affects trade between Member
States. Similarly, Article 29 EC prohibits restrictions on exports.

Any trade measure taken by Member States which is likely to restrict in-
tra-Community trade — directly or indirectly, actually or potentially - is
to be considered a measure having equivalent effect 1o a quantitative re-
striction.

This is not an absolute prohibition.

Al present, two actions which may create barriers are permitted, subject
to very specific conditions.

The first is based on Article 30 EC. The second possibility arises from an
interpretation of the Court of Justice in what is known as the Cassis de
Dijon case.

16.1. Derogations permitted under Article 30 EC

Article 30 EC permits restrictions to intra-Community trade. These are
based on the reasons set out below but are subject to the condition that
they do not constitute a means of arbitrary discrimination or a disguised
restriction on trade between Member States.

Those reasons include: public morality; public policy; public security; the
protection of the health and life of humans, animals or plants; the protec-
tion of national treasures possessing artistic, historic or archaeological
value; or the protection of industrial or commercial property.
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According to academic analysis, however, it is clear that a Member State
may not adopt measures seeking to protect the environment on the
grounds that the measure has as its main objective the protection of the
environment in a third country. Cases of this sort must be examined on 3
case-by-case basis, on the understanding that it is above all States which
ensure environmental protection in their own territory.

Of course, the lawfulness of such measures must be assessed with regard
to WTO law, in the light of the debate on the extent of the similarity of
competing products in respect of processes or production methods
(PPM). In European law, and as regards the question concerning us, the
analysis of similarity is of minimal interest in the context of the discus-
sion on technical barriers (similarity of products is useful only for the
application of Article 90 of the Treaty, not Article 28).

E. Notification procedures

17. The obligation for prior notification to the Commission of technical
regulations within the meaning of Directive 98/34/EC

In order to avoid having the adoption of standards and technical regula-
tions create quantitative restrictions to trade, Directive 98/34/ECY estab-
lishes a procedure for prior notification to the Commission of any “pro-
posed technical regulation” envisaged by Member States.

That procedure supplements the prohibition on measures having equiva-
lent effect to quantitative restrictions laid down in Articles 28 to 30 of the
EC Treaty, as well as the harmonisation of national legislation through
the medium of secondary legislation.

Its objective is to prevent technical obstacles to intra-Community trade
which can result from differences between the national legislation of
Member States relating to the production and marketing of goods, by re-
quiring Member States to notily the Commission, in certain specific
cases, of new measures being proposed at national level.

13 Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998
laying down a procedure for the provision of information in the field of technical
standards and regulations, O] 1998, 1.204/37.
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g, What is the purpose of the prior notification procedure concerning
?techmcal regulations™?

‘The purpose of notification is to enable the Commission to obtain the
‘most complete information possible so that it may elfectively exercise its
Towers of control. Member States are therefore required to notify the full
;-.texl which contains the dralt technical regulation.

In addition to notifying the draft technical regulation to the Commission,

'the Member State is required to state the reasons which made the regula-
tion necessary, unless those reasons are made clear by the draft text itself.

'The State must at the same time, where appropriate, notify to the Com-
"mission the texts of the main legislative provisions and the actual legisla-
‘tion which are directly concerned, unless these have been transmitted
with an earlier notification, il knowledge of these is necessary in order to
‘assess the scope of the draft. If necessary for that assessment, the pro-
.‘ posed legislation must be sent to the Commission in its entirety, even if
“only some of its provisions constitute technical regulations.

Thus, the Court found that only the full notification of an Italian law
on asbestos could enable the Commission Lo assess the full scope of the
technical regulations which might be established.'

Moreover, if significant amendments are made to technical regulations
which have already been notified, the latter are also subject to the re-
quirement for notification.

When a draft technical regulation seeks to limit the marketing or use of a
substance, preparation or chemical product for reasons of public health,
or the protection of consumers, or the protection of the environment,
Member States are also required to transmit scientific evidence justifying
the adoption of their measures.

That evidence includes reference to relevant information on the sub-
stance, as well as information on known and available substitute products
and the effects the measures are expected to have as regards public health
and the protection of consumers or the environment. In particular, a risk
assessment must be carried out in accordance with Community legisla-
tion on chemical substances.

6. Case 289/94, Commission v. Italy, [1996] ECR 1-4405.
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19.2. Are marking rules for products subject to the notification procedure?

The Court has on several occasions held that national measures which re-
quire goods to carry specific symbols, markings or labels must be classi.
fied as technical regulations.

Such is the case for specific and detailed marking or labelling require-
ments relating to the extension to medical and sterile instruments of the
labelling requirements for medicinal products,” the limitation date on
the labelling of medical instruments,” the geographical origin of olive
oils,* the requirement to apply specific distinctive symbols to products
subject to a tax applied to them as the result of ecological nuisance
the conformity of electrical and gas appliances in furnished lodgings to
specific technical standards laid down by Belgian law.*

Nonetheless, a distinction must be drawn between enabling provisions
which, since they do not produce any legal effect are not, in principle,
subject to a notification requirement, and implementing measures which
are adopted on the basis of those provisions and which must be notified.

A provision which requires the producer or importer of packaging to
“identify” it, without however requiring a mark or label to be affixed to it,
is not setting required characteristics for the product within the meaning
of Article 1(1) of the Directive and therefore cannot be classified as a
technical specification. However, the national court may conclude, in the
light of all the elements of fact and of law, that the information require-
ment must be interpreted as imposing marking or labelling on the pro-
ducer. In that case, it will constitute a technical specification, even if the
precise details of that marking or labelling remain imprecise.

19.3. Are environmental agreements subject to notification?

Voluntary agreements to which the public authority is a contracting party
and which seek compliance with technical specifications or other require-
ments are tantamount to “de facto technical regulations” which must be
notified to the Commission.”

M. Case C-317/92, Commission v. Germany, [1994] ECR 1-20309.
. Ibid.

2. Case C-443/98, Unilever, [2000] ECR 1-7535.

- Case C-13/96, supra n. 25.

. Case C-145/97, Commission v. Belgium, [1998] ECR 1-2643.
. Ibid,, art. 1(9)
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19.4. Which provisions need not be notified?

he Court of Justice has held that the following provisions do not consti-
qute technical regulations and therefore need not be notified:

— a provision setting the conditions for establishing security companies,
since these do not define product characteristics;*

— a standard establishing limit values for concentrations of inhalable as-
bestos fibres in the workplace, since it “does not define a characteristic
required of a product” and does not “in principle fall within the defini-
tion of a technical specification and consequently cannot be regarded as a
technical regulation which has to be notified to the Commission™;*'

~ a prohibition on advertising products which are not approved;*

— the obligation to provide information on a product in a specific lan-
guage to the extent that it concerns a supplementary rule necessary
~ for the effective transmission of information to the consumer;*

— an application for approval for an undertaking which collects and re-
cycles packaging waste, which includes specifications referring to
technical requirements which used packaging must satisfy.*

‘Moreover, Directive 98/34/CE does not apply to measures which Member
States consider necessary “under the Treaty for the protection of persons,
“in particular workers, when products are used, provided that such mea-
sures do not affect the products™.* Thus, a rule which reserves the use of
“certain appliances which are considered dangerous to certain qualified
“workers does not fall within the scope of the Directive.

| Nor is notification required in case of urgency® and in the case of trans-
posmon of a binding Community act.”

As regards the urgency procedure, the Court of Justice has implicitly held
that the existence of grounds which allow the urgency procedure to be re-
lied on does not excuse Member States from the obligation to notify their
technical rules.

I < . . - . - -
“In addition, the Directive provides that notification of a draft is not re-
quired

. Case C-194/94, CIA Security International, [1996] ECR 1-2201.
°I Case C-289/94, supran. 19.

2 Case C-278/99, Van der Burg, [2001] ECR 1-2015.

2 Case C-33/97, Colim, [1999] ECR 1-3175.

Case C-159/00, Sapod Audic, [2002] ECR 1-5031.

" Directive 98/34/EC, art. 1, last indent.

% Ibid., art. 9(7).

- Ibid., art. 10(1), first indent.
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