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The Birds, Habitats, and Environmental
Liability Directives to the Rescue of
Wildlife under Threat

Nicolas de Sadeleer*

I. Introduction

The term biodiversity was not coined until the 1980s, when it was popularized by
the eminent Harvard biologist, Wilson. Biodiversity entails at the macro level
ecosystemic diversity (ecosystems and landscapes), specific diversity (the species of
plants, animals and micro-organisms that surround us), and at the micro level it
includes genetic diversiry.

In a previous chapter published in volume 5 of the Yearbook, T have described
the EC rules dedicated to the habitats of species and wild fauna and flora.* The
aim of the present chapter is to supplement this first study in examining those EC
provisions relating to the protection of species, including in particular the regula-
tion of hunting, capture, disturbances, picking, and trade.? In addition, I analyse
in a third section the role of Directive 2004/35 on Environmental Liability with
Regard to Prevention and Remedying of Environmental Damage (Environmental
Liability Directive)? in fostering conservation regimes for both ecosystemic and
systemic diversiry.

* Professor, Facultés Universitaires Saint-Louis, Brussels (Belgium).

I N. de Sadeleer, ‘Habitats Conservation in EC Law: From Narture Sanctuaries to Ecological
Networks' (2005) 5 Yearbook of European Environmental Law, 215-53.

2 The reader will find an exhaustive commentary on those directives in N. de Sadeleer and C.-H.
Born, Droit international et communausaire de la biodiversité (Paris: Dalloz, 2005), 481-62, For other
commentaries, see A, Garcfa-Ureta, Proteccidn de Especies de Flora y Fauna en el Derecho Comunitario
Europeo (Bilbao: Instituto Vasco de Administracion publica, 1997); D. Owen, “The Application of
the Wild Bird Directive beyond the Territorial Sea of European Community Member States’ (2001)
13(1) Journal of Environmental Law, 38—78; W. Wils, “The Birds Directive 15 Years Later: a Survey of
the Case-law and a Comparison with the Habitats Directive’ (1994) 6 Journal of Environmental Law,
219; K. Riechenberg, ‘La directiva sobre la proteccion de las aves salvajes: un hito en la politica comu-
nitaria del medio ambiente’ (1990) 17(2) Revista de Instituciones Europeas, 369; ]. Ebbesson, ‘Lex
Pernis apivorus: An Experiment of Environmental Law Methodology' (2003) 15(2) Jowrnal of
Environmental Law, 153-74; ]. Verschuuren, ‘Effectiveness of Nature Protection Legislation in the
EU and the US: The Birds and Habitats Directives and the Endangered Species Act’ (2004) 3
Yearbook of European Environmental Law, 305-28. 3 [2004) O] L143/56.
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by 2010 in accordance with international commitments as well as ‘protecting,
conserving, restoring and developing the functioning of natural systems, natural
habitats, wild floraand fauna with the aim of halting desertification-and the loss of
biodiversity; including diversity of genetic resources, both in the European Union
and on a global scale’.!® In order to implement the Convention on Biological
Diversity, to which the European Community is party!! and more specifically its
Article 6 (development of strategies, plans, and programmes designed to ensure
the conservation and the sustainable use of biological diversity and the integration
of conservation and sustainable use of biodiversity into sectoral programmes,
plans, and policies), the European Commission adopted, in February 1998, a
Communication on a Community Biodiversity Strategy,!2 which was approved
by the Council in June 1998 and by the European Parliament (EP) in October of
the same year.!3 ‘Aiming to anticipate, prevent and combat at source the marked
reduction or loss of biodiversity’, this strategy is structured around four principal
themes: the conservation and sustainable use of biological diversity; the sharing of
the benefits flowing from the exploitation of genetic resources; research into, and
identification, monitoring and exchange of biodiversity; and finally education,
training, and sensitization. In particular, the strategy envisages the development of
action programmes for the relevant sectoral activities, which in turn must set out
specific measures for fulfilling, in each sector, the particular objectives. The first
action programme to be drawn up aimed to promote biological diversity in the area
of natural resource conservation and was passed on 27 March 2001.14 This plan
was designed for the protection of wild flora and fauna as well as ecosystems and
habitats on the basis of existing legal arrangements (Directive 79/409/EEC on the
Conservation of Wild Birds (Birds Directive),!5 Directive 92/43/EEC on the
Conservation of Natural Habitats and of Wild Fauna and Flora (Habitats
Directive),'¢ and Regulation (EC) No. 338/97 on the Protection of Species of
Wild Fauna and Flora by Regulating Trade therein (CITES Regulation)!7).

Given the importance of the threats and the political commitments of the EC
institutions, it is necessary to address the issues of conservation of wild species. In
addition, those issues are of importance for many environmental legal practi-
cioners in Europe. Although the Birds Directive entered into force in 1981,
French administrative case law is still rife with judgments addressing the opening
and closing of the hunting season of migratory birds.!8 Besides, new Member

10 EP and Council Dec., n. 9 above, Art. 2(2)(ii).

11 Council Dec. 93/626/EEC concerning the conclusion of the Convention on Biological
Diversity, [1993] O] L309/1.

'2. Communication of the European Commission to the Council and European Parliament on a
European Community Biodiversity Strategy COM (1998), 42.

13- Council Conclusions of 21 June 1998 and Parliament resolution A4-0347/98.

14 Communication of the European Commission of 27 March 2001 to the Council and
European Parliament, COM (2001) 162 final, vol. II. 15 [1979] OJ L103/1.

t6 {1992] OJ L206/7. = 7 [1997] O] L61/1. CITES Convention.

'8 See the French report of S. Belier highlighting the importance of the issues related to the con-
servation of wild birds, in N. de Sadeleer (ed.), Access to Justice in Environmental Matters and the Role
of NGOs. Empirical Findings and Legal Appraisal (Groningen: Europa Law Publishing, 2005).
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prolonged dependence of the fledglings during early migration, part of the popula-
tion of a species will be deprived of the protection provided for’ by the Directive.54
Accordingly, ‘the closing date for the hunting of migratory birds and waterfowl
must be fixed in accordance with a method which guarantees the complete protec-
tion of those species during the period of pre-mating migration’.55

Another issue is whether it is possible to stagger closing dates in line with the
species concerned. The ECJ has identified two drawbacks inherent in such an
approach, however. The first relates to disturbances caused by hunting activities to
other bird species for which hunting has already ceased (increased vigilance to the
detriment of feeding and resting, lack of food resources, longer flights to undis-
turbed sites). Those impacts could impinge negatively on the energetic physiology
of migrating birds.56 The second problem relates to the risk of some bird species, the
hunting of which has already ceased, being subject to being taken due to confusion
with species which may still be hunted (for example, where it is difficult accurately
to determine the species at a distance or in poor lighting conditions).57

Accordingly, the EC] has held that the fixing of one single date for all the hunted
species, which is equivalent to that fixed for the species which is the earliest to
migrate, guarantees that the objective laid down in Article 7(4)(3) be realized.58

However, the ECJ in that judgment did not exclude the possibility of a
Member State being able to prove, on the basis of the appropriate scientific and
technical data for a given case, that a staggering of closing dates for hunting was
not incompatible with the complete protection of any bird species likely to be
affected by such staging. This means that the Directive does not allow national
authorities to fix the closing dates for hunting by staggering them on the basis of
the migratory behaviour of the various bird species, unless the particular Member
State can prove, on the basis of appropriate scientific and technical data for that
particular case, that a staggering of the dates for the closure of hunting does not
hinder the complete protection of any bird species likely to be affected by this
staging.>® Furthermore, if it appears that pre-mating migration begins at different
times in different parts of the Member State’s territory, that State is permitted to
set different closing dates for hunting.5° Finally, in Commission v. France the EC)
found against a French law providing for a staged closure of the hunting of migra-
tory birds on the grounds that it constituted a mistaken application of Article 7(4)
of the Directive.6!

54 Case C-262/85 Commission v. Italy, n. 21 above; Case C-435/92 Association pour la protection
des animaux sauvages, n. 22 above, para. 12.

55 Ibid., para 13.

36 Ibid., paras. 16 and 17. 57 1bid., para. 18. 58 Ibid., para. 21.

59 Ibid. 60 Ibid., para. 25.

61 Case C-38/99 Commission v. France, n. 21 above. The EC]J in fact confirmed that the French
regulations did not allow for the preservation of wild birds considered as a whole ‘over the period in
which their survival is particularly threatened’ (para. 27). For a commentary on this judgment, see
Krimer, n. 51 above, 321-30; A. Garcfa-Ureta, ‘Nature Conservation’ (2003) 3 Yearbook of European
Environmental Law, 416-19. In the wake of that judgment, the Council of State of France held that
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responsibility for damage flowing from marine pollution by hydrocarbons.
However, most damage caused to marine birds results from the accidental or
deliberate release of hydrocarbons into the sea. It is possible that the Article 4(2)
exclusion will allow Member States to avoid applying the preventive and remedial
measures provided for under the Directive when the damage caused to marine
bird species is due to the spillage of hydrocarbons.

However, it is submitted that such damage falls within the ambit of the
Directive, since the Convention referred to does not specifically cover damage
caused to species of fauna. This means that the preventive and remedial regimes
will remain applicable to any ecosystems and wild marine species which are
polluted by hydrocarbons.

V. Conclusions

Given that specific diversity is under threat in' Europe, EC law has been enriched
since the end of the 1970s by a raft of directives and regulations intended to put a
stop to this deterioration of the living world. Although the scope of ambit of those
acts is highly diversified—ranging from the protection of cetaceans to the regula-
tion of the trade in endangered species—we paid heed to three categories of rules:
obligations aiming at protecting all native bird species (Birds Directive), obliga-
tions related to the protection of other taxa (Habitats Directive), and a comple-
mentary liability regime (Environmental Liability Directive).

However, the existence of these three regimes should not lull us into thinking
that species are entirely protected. The acid test for EC nature conservation law
lies in its application, which is incumbent upon Member States, First, survival of
species depends mostly upon the willingness of Member States to safeguard their
habitats through the implementation of the Natura 2000 network. Secondly, the
protective regimes are rife with exemptions that could undermine their effective-
ness. In this respect, the numerous finding against Member States by the EC] make
up only the tip of the iceberg. Moreover, the absence of political will, outdated
criminal regimes, the lack of standing for many non-governmental organizations
(NGOs), the ambiguity of the applicable provisions all undermine the harmoniza-
tion process and its objectives. It comes as no surprise that despite the quality and

.the ambitious character of the EC directives, these steps are falling short of halting
the loss of biodiversity.



