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Harmonizing Car Emissions, Air Quality, and
Fuel Quality Standards in the Wake of the VW
Scandal

How to Square the Circle?

Nicolas de Sadeleer*

I. Introduction

Given that cars have become icons for flexibility, in-
dividuality, and freedom,1 it comes as no surprise
that the passenger car fleet in almost all of the EU
Member States is constantly growing. In 2010 there
were about 239 million heavy-duty vehicles and 35
million light-duty vehicles in the then 27 Member
States, more than a quarter of the cars and trucks on
the road worldwide. It is expected that this number
will grow by 31% by 2030.2Not only has the number
of vehicles grown constantly over recent decades, but
the distance travelled by each has increased as well.
Cars, and the industries producing them, do howev-
er have significant impacts on the environment rang-
ing from smog to climate change.

In the wake of the VW scandal, it is the purpose
of this article to explore some of the key issues aris-
ing out of the discussion of the EU environmental
regulatory techniques aiming at tackling air pollu-
tion. Given that we have attempted to capture where
the law stands at present, there is no need to delve
into the technical and scientific controversies.

To shed light on the effectiveness of EU law, the
next section looks at the principles governing the
choice of legal bases in the area of air pollution (Sec-
tion II). It concludes by outlining the two-pronged
approach that theEU institutionshave followedsince
the early 70s. The merits and drawbacks of the dif-
ferent regulatory techniques are adumbrated in Sec-
tion III. We put our finger on the following paradox:
though car emission standards have been gradually
tightened, ambient air quality has not really im-
proved in a number of cities. Last but not least, in
Section IV,we closely examine the inappropriateness
of the different test methods that are implemented
in a haphazard fashion by 28 State authorities.

This article primarily aims at discussing pollution
impacts from light cars powered by gasoline and
diesel. Accordingly, CO2 emissions are debated inci-
dentally.3

II. Principles Governing the Choice of
Legal Bases in the Area of Air
Pollution

Each piece of EU legislation must be rooted in one
or more legal basis set out either in the Treaty on the
European Union (TEU) or in the Treaty on the Func-
tioning of the European Union (TFEU). The determi-
nation of the relevant legal base is required in light
of the principle of the allocation of powers, the duty
to preserve the prerogatives of the EU institutions,
the obligation to state reasons, and the requirement
of legal certainty.4Needless to say, the choice of legal
basis of pieces of legislation aiming at protecting the
air quality represents a critical juncture in relations
between institutions, aswell as the relations between
the Member States and the EU. First, in defining the
scope of the EU’s intervention, the legal base enables
the EU to exercise its legislative competence in such
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1 N.A. Ashford and C.C. Caldart, Environmental Law, Politics, and
Economics (Cambridge: MIT Press, 2008) p. 462.

2 The International Council on Clean Transportation (ICCT), Euro-
pean Vehicle Market Statistics, 2013, p. 6.

3 Attention should be drawn to the fact that light-duty vehicles –
cars and vans – produce around 15% of the EU's emissions of
CO2. These emissions are regulated by Regulation (EC) No
443/2009 of the European Parliament and of the Council of 23
April 2009 setting emission performance standards for new
passenger cars as part of the Community's integrated approach to
reduce CO2 emissions from light-duty vehicles, OJ L 140, p. 1.

4 Case C-370/07 Commission v Council [2009] ECR I-8917,
paras. 37, 39, 46, and 48. It must be noted that AG Kokott
stressed in addition to these obligations the principle of trans-
parency (paras. 37 and 38).
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a field.5 Moreover, the basis chosen determines not
onlywhich institution has competence to take action
but also the procedure to follow and the objective
pursued. Furthermore, it also determines the types
of acts that can be adopted. Just as the powers of the
Commission, the Parliament and the Council are ca-
pable of varying considerably depending on the pro-
cedure used, they can also end up expressing contra-
dicting preferences as regards the choice to be made
between the different legal bases provided for.

Regarding the EU secondary legislation on pollu-
tion caused by light cars, it is possible to trace the di-
viding line between the Treaty provisions governing
the internalmarket and the environment, respective-
ly.

On the one hand, the rise of environmental poli-
cy was undeniably born out of the concern to avoid
distortions of competition between undertakings. To
give the national authorities free rein to enact unilat-
eral product and operating standards would entail
the risk of fragmenting the internal market and hin-
dering the free movement of goods within that mar-
ket. Against this backdrop, a significant number of
product-oriented directives and regulations which
have a direct impact on the internal market, and in
particular those which lay down product standards,
were adopted on the basis of the old Article 100a EC
(Article 114 TFEU)within the perspective of the com-
pletion of the internal market. This has been the case
of the first generation of directives on car emissions
(Directive 70/220/EEC). It follows that the directives
and regulations laying down fuel quality standards
and limiting the emissions from cars6 have been
founded exclusively on Article 114 TFEU.

On the other side of the dividing line, a residual
category embraces all acts for which an analysis of
the aim and the content of the measure shows that
they seek to achieve a high level of environmental
protection and that they at most affect the establish-
ment of the internal market on an ancillary base. De-
spite their direct or potential impact on the function-
ing of the internalmarket, these acts should be adopt-
ed on the basis of Article 192 TFEU. This is the case
of the directives laying down air quality standards
(Directive 2008/50/EC).

Neither Article 192 TFEU nor Article 114 TFEU
specify that a particular legal act should be used in
order to harmonize environmental measures. Ac-
cordingly, the environmental policy reckons upon
the five legal acts listed in Article 288 TFEU (direc-

tive, regulation, decision, recommendation and opin-
ion).

That being said, the stakes are high given that the
power to enact more stringent standards than the
ones embodied in secondary law varies depending
on the legal basis chosen by the Union legislator. In
effect, for each of these provisions, the TFEU pro-
vides for fundamentally distinct exceptions.7 In
virtue of Article 193 TFEU, any Member State may
at any time freely decide to maintain or adopt more
stringent standards than those provided for under
the act adopted on the basis of Article 192 TFEU. It
follows that nothing precludes a Member State from
applying more stringent quality standards than the
ones set out in Directive 2008/50/EC. The ability for
the lawmaker to rely on that provision amounted to
a notable exception to the concept of maximum har-
monization.

In sharp contrast to Article 193 TFEU, Article 114
restricts theMember States’ powers to enact derogat-
ing provisions. In that connection, the Dutch Diesel
restrictive measure is a case in point. Arguing that
the limits onconcentrationsofparticulatematter laid
down by the former Air Quality Directive 1999/30
were exceeded in several areas of its territory, the
Netherlands notified the Commission in 2005, pur-
suant to Article 95(5) EC (new Article 114(5) TFEU),
of its intention to adopt a decree subjecting, from 1
January 2007 and by derogation from the provisions
of Directive 98/69,8 new diesel-powered vehicles in
Categories M1 and N1, Class I, to a limit on emissions
of particulate matter of 5 mg/km. Paragraph 5 of Ar-
ticle 114 authorizes theMember States to implement,
in certain conditions, more stringent measures than
those provided for by a EU harmonizing norm, even
though the relevant directive, decision or regulation
does not expressly recognize this right. The Dutch

5 Article 5(1) TEU provides that ‘The limits of Union competence
are governed by the principle of conferral’. Accordingly, compe-
tence is conferred on the EU by a swathe of Treaty provisions in
order to achieve objectives particular to those provisions, read in
the light of the general objectives of the EU. As a result, the
legal base occupies centre stage inasmuch as it identifies the
competence under which EU institutions act.

6 Directive 2006/40/EC of the European Parliament and of the
Council of 17 May 2006 relating to emissions from air-condition-
ing systems in motor vehicles, OJ L 161/12.

7 N. de Sadeleer, EU Environmental Law and the Internal Market
(Oxford: OUP, 2014) pp. 349-382; I. Maletic, The Law and Policy
of Harmonisation in Europe’s Internal Market (Chelttenham: E.
Elgar, 2013) pp. 94-105.

8 See infra, section II, 3.



EJRR 1|2016 3Mini-Symposium on the VW Scandal

authorities emphasized, in that context, the high de-
mographic density and greater concentration of in-
frastructure in the Netherlands than in other Mem-
ber States, which gave rise to a higher rate of emis-
sions of particulatematter per square kilometre. Res-
idents were thus very exposed to air pollution, par-
ticularly, in the immediate proximity of automobile
traffic zones and residential zones.

Pursuant to Article 114(5) TFEU, national mea-
sures derogating fromEU internalmarket legislation
should satisfy three requirements: the risk that the
measure is supposed to counter should be specific to
the Member State requesting the derogation, it
should manifest itself after the adoption of the har-
monizationmeasure, and shouldbe supportedby sci-
entific proof. In its request in favour of more strin-
gent limits on the emissions of particulate matter by
diesel-powered vehicles, the Dutch authorities were
claiming that for a problem to be specific to a Mem-
ber State within the meaning of paragraph 5, it was
not necessary that it be the result of an environmen-
tal danger within that State alone. Though the Gen-
eral Court acknowledged, indeed, that for a problem
to be specific ‘it is not necessary that it is the result
of an environmental danger within that State alone’,
the Court rejected the Government’s argument relat-
ing to the interpretation of the criterion of specifici-
ty as lacking any factual basis.9 That judgment was
set aside by the Court of Justice of the EU (CJEU) on

the grounds that the Commission was obliged to
demonstrate that there were no specific problems.
Such an obligation flows from the Commission’s
obligation ‘both to examine all the relevant elements
of the individual case and to give an adequate state-
ment of the reasons for its decision’.10

III. Clean Air Regulatory Techniques

Environmental law is partly reckoning upon a flurry
of technical standards. A division can be made be-
tween those that are set by reference to the medium
(air) being subject to protection and those that are
set by reference to the sources of pollution. Among
the source-related standards, a further division must
be made between emission standards (emission lim-
it values) and product standards.11 These techniques
are not exclusive from each other.

1. Emission Limit Values

a. General Considerations

Let us begin by considering emission limit values
(ELV), or disposal standards, that limit the direct or
indirect release of substances, vibrations, heat or
noise and other pollutants by fixed polluting facili-
ties (plants, facilities, and industries) or diffuse
sources into the air, water or land. These standards
are ‘expressed in termsof certain specific parameters,
concentration and/or level of an emission,whichmay
notbeexceededduringoneormoreperiodsof time’.12

Most EU harmonization measures are therefore
basedon thresholdswhichmaynotbeexceeded.Con-
cretely speaking, motor vehicle emissions have orig-
inally been regulated by Directive 70/220/EEC (light-
duty vehicles) and 88/77/EC (heavy-duty vehicles), as
further amended. In fact, a whole series of modifica-
tions have been issued to gradually tighten the limit
values.

Forheavy-dutyvehicles,Directives2005/55/EC13and
2005/78/EC (implementing provisions)14 define the
emissionstandardscurrently inforce. Inaddition, they
define a non-binding standard called Enhanced Envi-
ronmentally-friendly Vehicle (EEV).

For light-duty vehicles, the emissions standards
were laiddownbyDirective98/69/ECrelating tomea-
sures to be taken against air pollution by emissions

9 Case T-182/06 Netherlands v Commission [2007] ECR I-1983,
paras. 63-72.

10 Case C-405/07 P Netherlands v Commission [2008] ECR I-8301,
para. 66.

11 S. Bell, D. McGillivray, O. Pedersen, Environmental Law, 8th ed.
(Oxford: OUP, 2013), p. 239.

12 Article 3(4) and (5) of Directive 2010/75/EU of the European
Parliament and the Council of 24 November 2010 on industrial
emissions, OJ L344/17.

13 Directive 2005/55/EC of the European Parliament and of the
Council of 28 September 2005 on the approximation of the laws
of the Member States relating to the measures to be taken against
the emission of gaseous and particulate pollutants from compres-
sion-ignition engines for use in vehicles, and the emission of
gaseous pollutants from positive-ignition engines fuelled with
natural gas or liquefied petroleum gas for use in vehicles, OJ L
275, pp. 1–163.

14 Commission Directive 2005/78/EC of 14 November 2005 imple-
menting Directive 2005/55/EC of the European Parliament and of
the Council on the approximation of the laws of the Member
States relating to the measures to be taken against the emission of
gaseous and particulate pollutants from compression-ignition
engines for use in vehicles, and the emission of gaseous pollu-
tants from positive ignition engines fuelled with natural gas or
liquefied petroleum gas for use in vehicles and amending Annex-
es I, II, III, IV and VI thereto, OJ L 313, p. 1.
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frommotor vehicles, which was one of the directives
amending Directive 70/220/EEC.

The type-approval emission requirements for mo-
tor vehicles pollutants (CO, NOx) have been gradual-
ly and significantly tightened through the introduc-
tion and subsequent revision of a flurry of Euro stan-
dards.15 The Euro standards are formulated using a
split-level approach: the key aspects are encapsulat-
ed in a legal act (Directive 70/220 and, later, Regula-
tion 75/2007) that the Council and the European Par-
liament may adapt in accordance with the ordinary
legislative procedure, whereas technical aspects are
regulated bymeans of implementing measures to be
adopted in accordance with Article 291 TFEU by the
Commission flanked by a Committee. With respect
to implementing powers, the European Commission
is endowed with much leeway in setting out the
thresholds. In sharp contrast, given the risk of regu-
latory capture, the US Congress chose in the 70s to
establish the car emission standards itself rather than
delegate the task to an administrative body.16

The introduction of the Euro 1 standard in 1992
required the switch to unleaded petrol and the fitting
of catalytic converters to petrol cars to reduce carbon
monoxide (CO) emissions. The Euro 2 standard fur-
ther reduced the limit for CO emissions and also re-
duced the combined limit for unburned hydrocar-
bons andoxides of nitrogen for bothpetrol anddiesel
vehicles. Since the Euro 2 stage, EU regulations in-
troduced different emission limits for diesel and
petrol vehicles. Euro 3 also added a separateNOx lim-
it for diesel engines and introduced separate HC and
NOx limits for petrol engines. With respect to light
vehicles, Euro 4 lowered NOx emissions from 0,50 to
0,25 g/km and PM10 emissions from 0,005 to 0,0025
g/km. 

In 2007, Directive 70/220/EEC was repealed and
replaced by Regulation (EC) No 715/2007 of the Eu-
ropeanParliament andof theCouncil of 20 June 2007
which harmonizes the technical emission standards
- known as EC type-approval - for motor vehicles.17

Tighter emission limits, known as Euro 5 and Euro
6, of atmospheric pollutants such as particulates and
nitrogen oxide for vehicles sold in the EU market
were established. Manufacturers are called on to
prove that all new vehicles sold, registered or put in-
to service comply with the emission standards set
out in the regulation.

Euro 5 applied to passenger cars and light-duty ve-
hicles of categoriesM1, M2, N1 and N2 (all with a ref-

erence mass not exceeding 2,610kg) and was manda-
tory for vehicles registered from the 1st January 2011
or from the 1st January 2012 for some vehicles. Euro
5 further tightened the limits on particulate emis-
sions fromdiesel engines from25mg/km to 5mg/km.
In addition, all diesel cars needed particulate filters
to comply with the new requirements.

Given that the share of diesel vehicles in the over-
all sales of light-duty vehicles is increasing, Euro 6
requires the reduction of emissions of NOx from
diesel cars from 180mg/km to 80mg/km. Euro 6
thresholds apply to new vehicle registrations from
2015. The Euro 6 emission limits range from 68%
(gasoline carbon monoxide) to 96% (diesel particu-
lates) lower than those established under Euro 1 in
1992. Accordingly, their implementation was some-
what challenging given that in 2012, less than 1% of
new vehicles already complied with the Euro 6 stan-
dard, while 91% of all cars sold complied with the
Euro 5 standard.18

The Euro 5 and Euro 6 ELVs are summarized in
the tables 1 and 2.

Table 1: European emission standards for gasoline
passenger cars, g/km

Date CO NOx PM

Euro 5 Septem-
ber 2011

0,50 0,180 0,005

Euro 6 Septem-
ber 2014

0,50 0,80 0,005

15 Given the absence of harmonization of eco-taxes, Member States
have significant freedom to carry out their environmental tax
policies with a view to encouraging the best environmental
standards. Taxation on second-hand vehicles compatible with
Euro standards has been giving rise to litigation. See N. de
Sadeleer, EU Environmental Law and the Internal Market, supra
note 7, pp. 237-259. Regarding the compatibility of a pollution
tax levied on first registration of second-hand vehicles compatible
with Euro 3 and Euro 4 air pollution standards is consistent with
Article 110 TFEU, see Case C-254/13 Orgacom BVBA [2014]
C:2014:2251. Whether a Rumanian environmental tax levied on
first registration of motor of second-hand vehicle compatible with
Euro 2 air pollution standards is discriminatory, see Case
C-263/10 Iulian Nisipeanu v Direcţia Generală a Finanţelor Pub-
lice Gorj and Others [2011] C:2011:466.

16 N.A. Ashford and C.C. Caldart, supra note 1, p. 472.

17 The specific technical provisions necessary to implement that
regulation were adopted by Commission Regulation (EC) No
692/2008.

18 The International Council on Clean Transportation, European
Vehicle Market Statistics 2013, p. 6.
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Table 2: European emission standards for diesel
passenger cars, g/km

Date CO NOx PM

Euro 5 Septem-
ber 2011

1,0 0,180 0,005

Euro 6 Septem-
ber 2014

1,0 0,80 0,005

All in all, NOx emissions limits for diesel vehicles
have been tightened as illustrated by table 3.

Table 3

Euro standards NOx emissions
thresholds

Entry into force

Euro 3 500 mg/km January 2000

Euro 4 250 mg/km January 2005

Euro 5 180 mg/km September 2009

Euro 6 80 mg/km September 2014

b. Advantages and Drawbacks of ELVs

The ELV technique plays an essential yet controver-
sial role in EU environmental law. From the outset,
it is against the background of self-regulation that
the value of ELVs must be assessed.19 It must be not-
ed that self-regulation has been seen as a response to
deficiencies both of administrative regulation and
economic instruments. However, several participato-
ry approaches endorsed by the European Commis-
sion failed. Among the agreements concluded under
the aegis of theEuropeanCommission, themostwell-
known and controversial was the one concluded be-
tween the federationsof carmakers,whichundertook
to apply measures reducing CO2 emissions - below
the threshold of 140 gm/km. In 1999 and 2000, the
Commissionendorsed the three agreements conclud-
ed by the business federations regrouping carmak-
ers.20 The Commission endorsed the reduction tar-
gets relating to CO2.

21 Given that this approach has
not borne fruit, the EU lawmaker adopted a decade
later Regulation (EC) No 443/2009 setting emission
performance standards for new passenger cars.22

The enactment of the Euro ELVs entails three ob-
vious advantages.23

First, given that the Euro ELVs are binding, an in-
fringement is an automatic result of any failure to re-
spect them. The binding thresholds thus set a divid-
ing line between what is lawful and what is unlaw-
ful.

Second, the harmonisation of ELVs on EU level is
particularly valued by the car industry, since the
adoption of uniform standards limits the distortions
in competition resulting from decisions taken on a
case by case basis by 28 national agencies, which cre-
ates uncertainty. Hence, thresholds are likely to but-
tress legal certainty and enhance a smooth function-
ing of the internal market.

Third, ELVs are in principle set in line with scien-
tific criteria. Experts, who play an essential role, are
accordingly consulted in order to identify the thresh-
old abovewhich pollution becomes problematic, and
should accordingly be prohibited by EU law. Howev-
er, ELVs do offer absolute environmental protection
provided that they are set and applied in order to
avoid that EQS are exceeded.24 As discussed below,
the interconnection between ELVs and EQS is far
from obvious.

In spite of their benefits, the scientific foundation
of the ELVs is likely to be undermined where the

19 N. de Sadeleer, EU Environmental Law and the Internal Market,
supra note 7, pp. 199-202.

20 ACEA – European Automobile Manufacturers' Association;
JAMA – Japanese Automobile Manufacturers' Association, and
KAMA – Korean Automobile Manufacturers' Association.

21 See Communication from the Commission, Results of the review
of the EU Strategy to reduce CO2 emissions from passenger cars
and light-commercial vehicles, COM (2007) 19 final. E.g. L.
Krämer, EC Environmental Law, 6th ed. (London: Sweet &
Maxwell, 2007), p. 316.

22 Given that the car industry was unable to reach its own objectives
as set out in these three agreements, in February 2007 the Com-
mission acknowledged the need to replace this conciliatory
approach with a genuine regulatory approach. As a result, the
Commission proposed the Council and the European Parliament
to adopt a regulation setting emission performance standards for
new passenger cars as part of the EU's integrated approach to
reduce CO2 emissions from light-duty vehicles. See Regulation
(EC) No 443/2009 of the European Parliament and of the Council
of 23 April 2009 setting emission performance standards for new
passenger cars [2009] OJ L 140/1–15.

23 N. de Sadeleer, EU Environmental Law and the Internal Market,
supra note 7, pp. 211-212.

24 The articulation between the two techniques is somewhat hap-
hazard. In Joined Cases C-165/09 to C-167/09 Stichting Natuur
en Milieu and Others [2011] C:2011:348, the Court looked
into the question of the interpretation of IPPC Directive 2008/1,
which establishes the principles that govern the procedures and
conditions for granting permits for the construction and operation
of large industrial installations, and of Directive 2001/81, which
introduces a system of national emission ceilings for certain
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thresholds result fromacompromisebetween the car
industry and the EU institutions.25 It comes as no
surprise that the protection level offered by setting
out emission thresholds essentially remains the fruit
of a political compromise, which proves to be partic-
ularly problematic since it is science itself that is un-
certain. Indeed, the level of protection is more the re-
sult of a pragmatic, gradual approach and a search
for the possibilities than a desire to implement in de-
tail the scientific experts' recommendations. It is
noteworthy that themore stringent Euro 5 standards
have fallen short in addressingmajor ambient air pol-
lution events in London, Paris, Brussels, Madrid, Ly-
on, etc.

Three factors explain why a clean air policy inma-
jor cities is doomed for failure. On the one hand, EU
emission standards do not influence the manner in
which cars are driven, which significantly impacts
the air quality.26 On the other hand, the reductions
in air emissions have constantly been eaten up by an
overall increase in traffic.27 Indeed, accumulation of
car exhaustswithin cities gives rise to significant con-
cerns on the grounds that quality thresholds are ex-
ceeded. What indeed is the point of equipping cars
with new technologies if the number of cars and to-
tal kilometres travelled constantly increases?

Last, the technique of compartmentalising the reg-
ulations that applied to differentmediamakes it pos-
sible to circumvent ELVs. In effect, as discussed be-
low, the laboratory New European Driving Cycle
(NEDC) tests did not accurately reflect the amount of
air pollution emitted during real driving conditions.
As a result, while vehicles in general have delivered
substantial emission reductions across the range of

regulated pollutants, this was not the case for NOx
emissions from diesel engines, in particular light-du-
ty vehicles.28

2. Product Standards

a. General Considerations

Product standards are those which set limits on pol-
lution or nuisance levels and may not be exceeded
both as regards the product's composition as well as
its emissions.29 In the course of the 90s, under the
Auto/Oil programme, initiatives were taken to carve
out combined solutions concerning car emissions
and fuel composition.

Directive 98/70/EC of the European Parliament
and of the Council of 13 October 1998, relating to the
quality ofpetrol anddiesel fuels andamendingCoun-
cilDirective93/12/EEC,30 sets technical specifications
on health and environmental grounds for fuels to be
used for vehicles equippedwithpositive-ignition and
compression-ignition engines.’31 From 1 January
2000, the Member States were prohibited from al-
lowing lead in petrol within their territory.32 Direc-
tive 2009/30/EC33 amended Directive 98/70/EC as re-
gards the specification of petrol, diesel and gas-oil.
In addition, the 2009 directive establishes sustain-
ability criteria that must be met by biofuels if they
are to count towards the greenhouse gas intensity re-
duction obligation.

Since 1 January 2009, theMember States are called
on to ensure that diesel fuelmay bemarketed in their
territory provided it complies with the environmen-

pollutants (SO2 and NOx). The Court held that, when granting an
environmental permit for the construction and operation of an
industrial installation, the Member States are not obliged to
include among the conditions for grant of that permit the national
emission ceilings for SO2 and NOx laid down by Directive
2001/81.

25 In the course of the 90s, under the Auto/Oil I programme, the
European Commission set up working groups where the represen-
tatives of European car associations and petrol industries were
invited to share their expertise. NGOs did not take part in these
groups. In contrast, different stakeholders among which environ-
mental NGOs took part in the Auto/Oil II programme. See L.
Krämer, EC Environmental Law, above, pp. 315-316.

26 S. Bell, D. McGillivray, O. Pedersen, supra note 11, p. 245.

27 L. Krämer, EC Environmental Law, supra note 21, p. 316.

28 Preamble, para. 4 Commission Regulation amending Regulation
(EC) No 692/2008 as regards emissions from light passenger and
commercial vehicles (Euro 6).

29 A product standard is defined by ISO as ‘a document that pro-
vides requirements, specifications, guidelines or characteristics
that can be used consistently to ensure that products, … are fit for
their purpose’.

30 OJ 1998 L 350, p. 58.

31 Article 1. Directive 98/70/EC was amended by Directive
2009/30/EC of the European Parliament and of the Council of
23 April 2009 with the aim of dealing with the marketing of
diesel fuels with a higher biofuel content.

32 Article 3(1).

33 Directive 2009/30/EC of the European Parliament and of the
Council of 23 April 2009 amending Directive 98/70/EC as regards
the specification of petrol, diesel and gas-oil and introducing a
mechanism to monitor and reduce greenhouse gas emissions and
amending Council Directive 1999/32/EC as regards the specifica-
tion of fuel used by inland waterway vessels and repealing Direc-
tive 93/12/EEE, OJ L 140, pp. 88–113.
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tal specification set out in Annex IV except for the
sulphur content which shall be a maximum of 10
mg/kg. 34 Limits are laid down in that annex for the
following parameters: cetane number, density at 15°
C, distillation, polycyclic aromatic hydrocarbons and
sulphur content.

Departing from the principle ofmaximumharmo-
nization, Article 6 of the directive empowers the
Member States to enact more stringent environmen-
tal specifications. That provision states:

‘1. By way of derogation from Articles 3, 4 and 5
and in accordancewithArticle 95(10) of theTreaty,
aMember Statemay takemeasures to require that
in specific areas, within its territory, fuels may be
marketed only if they comply withmore stringent
environmental specifications than those provided
for in this Directive for all or part of the vehicle
fleet with a view to protecting the health of the
population in a specific agglomeration or the en-
vironment in a specific ecologically or environ-
mentally sensitive area in thatMember State, if at-
mospheric or ground water pollution constitutes,
or may reasonably be expected to constitute, a se-
rious and recurrent problem for human health or
the environment.
2. A Member State wishing to make use of a dero-
gation provided for in paragraph 1 shall submit its
request in advance, including the justification for
it, to the Commission. The justification shall in-
clude evidence that the derogation respects the
principle of proportionality and that itwill not dis-
rupt the free movements of persons and goods.’

TheCJEU ruled recently thatDirective 98/70/ECdoes
not preclude a Member State ‘from laying down in
its national law quality requirements that are addi-
tional to the ones contained in that directive for the
marketing of diesel fuels, such as that relating to the
flash point at issue in the main proceedings, since it
does not constitute a technical specification of diesel

fuels relating to the protection of health and the en-
vironment for the purposes of that directive’.35

b. Advantages and Drawbacks of Product
Standards

One is always facing the risk that the product thresh-
olds reflect more of a political compromise than a
genuine technical judgment.

As discussed above,36 whether the provisions of
Directive 98/69 contribute effectively to limit the
emissions of particulate matter in very populated
countrieswithagreat concentrationof infrastructure
remains to be seen.

3. Environmental Quality Standards

a. General Considerations

Environmental quality standards (EQS), or quality
targets, means ‘the set of requirements which must
be fulfilled at a given time by a given environment
or particular part thereof’. 37 Regarding air pollution,
EQS are set numerically (parts of a substance permil-
lion or mg/m3).

A key outcome of the 2005 Thematic Strategy on
air pollution adopted by the Commission in Septem-
ber 2005, Directive 2008/50/EC on ambient air qual-
ity and cleaner air for Europe entered into force on
11 June 2008. Directive 2008/50/EC merges several
air quality directives in a single legislation - except
for the fourth daughter directive38 - with no change
to existing air quality objectives.

Directive 2008/50/EC sets out limit values and tar-
get values for several pollutants (sulphur dioxide,
PM10 and PM2.5, benzene, CO, lead, nitrogen diox-
ide and oxides of nitrogen). In addition, it distin-
guishes alert and limit values (for human beings)
from critical levels (for ecosystems, plants, and
trees).

Regarding PM10 values, it establishes a daily lim-
it value for PM10 of 50μg/m³ not to be exceededmore
than 35 times a calendar year; annual limit value for
PM10 of 40μg/m³; hourly limit value for NO2 of
200μg/m³ not to be exceeded.

It introduced new air quality objectives for PM2.5
(fine particles) including the limit value and expo-
sure related objectives – exposure concentration
obligation and exposure reduction target.

34 Article 4.

35 Case C‑251/14, György Balázs [2015] C:2015:687, para. 44.

36 Case T-182/06 Netherlands v Commission [2007] ECR I-1983.

37 Article 1(6) of Directive 2010/75/EU of the European Parliament
and the Council of 24 November 2010 on industrial emissions,
OJ L 344, p. 17.

38 Directive 2004/107/EC of the European Parliament and of the
Council relating to arsenic, cadmium, mercury, nickel and poly-
cyclic aromatic hydrocarbons in ambient air.
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What is more, where target values or limit values
are exceeded Member States are called on to enact
an air quality plan.39 Such plan shall contain the ap-
propriate measures to attain the relevant values.

Although air quality has improved over the past
decade thanks to these standards, all EU citizens are
still exposed to levels of air pollution that the WHO
considers harmful to health.40 Given the high levels
of air pollution, there are 400,000 premature deaths
annually, 10 times the number killed in road acci-
dents. The health problems are particularly acute
throughout the EU, especially in urban areas and
densely populated regions. In addition, the Commis-
sion is of the view that pollution is giving rise to 15
billion annualworkday losses and annual damagebe-
tween 330 and 940 billion euro.41 According to the
EEA 2015 report, ‘the annual limit value for nitrogen
dioxide (NO2) was widely exceeded across Europe in
2013, with 93% of all exceedances occurring close to
roads. A total of 19 of the 28 EU Member States
recorded exceedances of this limit value at one or
more stations. Of the EU‑28 urban population, 9%
lives in areas in which the annual EU limit value and
the WHO AQG for NO2 were exceeded in 2013’.42

This is giving rise to litigation at both the EU and
domestic levels. On the onehand, the EuropeanCom-
mission has initiated infringement proceedings in
accordance with Article 258 TFEU against 18 Mem-
ber States for breaching the limits on PM10 andNO2.
On the other hand, several NGOs have initiated pro-
ceedings against their national agencies on the
grounds that they do not comply with Directive
2008/50/EC EQS. By way of illustration, in Clien-
tEarth v Secretary of State for the Environment, Food
andRural Affairs, the SupremeCourt referred certain
questions to the CJEU, who answered them in a judg-
ment dated 14November 2014 (Case C- 404/13).43 Fol-
lowing these precisions, in April 2015, ClientEarth
won a landmark case against theUKGovernment for
failing to tackle air pollution. In its judgment, the
Supreme Court ordered the UK Government to pro-
duce new plans to bring air pollution within legal
limits as soon as possible. 44

b. Advantages and Drawbacks of EQS

The advantages of setting EQS are threefold.
Firstly, EQS cover all pollutants irrespective of

their sources whereas ELVs tend to permit the accu-
mulation of a specific pollutant (NOx, for instance)

given the rise in traffic transportation in urban ar-
eas.45 These standards provide guarantees of the
quality of the air striking a balance between the qual-
ity of the environmental medium and the concentra-
tion of pollutants.

Secondly, ELVs and EQS should go hand in hand.
Indeed, emission standards have to be setwith a view
to improving air quality. Accordingly, air quality
should improve thanks to the introduction of the
tougher Euro 6 ELVs.

Thirdly, EQS offer more flexibility to regional or
local authorities. Given the sensitivity of some areas
(urban areas) more stringent EQS have to be applied
in accordance with Article 193 TFEU.

On the negative side, Directive 2008/50/EC EQS
offers plenty of grist for debate on the grounds that
the legislation leaves the Member States a consider-
able amount of leeway.46

Traditionally, the breach of EQS does not provide
an immediate indication of the action to be taken. It
signals that the concentration of pollutants exceeds
the threshold.47 Accordingly, they tend to be set as
objectives rather than as legal requirements. 48 As a
result, they may give ‘no incentive to polluters to im-
prove their performance in areas in which the stan-
dard is already being met’. 49 Last but not least, EQS
are less easy to control and to enforce than ELVs.

Table 4 differentiates the three regulatory tech-
niques discussed above.

Furthermore, EU policy regarding the impacts of
cars on air quality can also be conveniently divided
into two headings: air quality and product standards.
Table 5 summarizes the techniques applied with re-
spect to both the quality of the air and the emission
sources (fuels and cars).

39 Article 23(1).

40 EEA, Air quality in Europe —2013 Report.

41 Report of the European Commission, Improving Air Pollution,
2013.

42 EEA, Air quality in Europe — 2015 report, 5/2015, p. 8.

43 Case C-404/13 ClientEarth [2014] C:2014:2382.

44 ClientEarth v Secretary of State for the Environment, Food and
Rural Affairs, 29 April 2015.

45 S. Bell, D. McGillivray, O. Pedersen, supra note 11, p. 244.

46 J.H. Jans and H.H.B. Vedder, European Environmental Law, 4th
ed. (Groeningen: Europa Law, 2012), p. 421.

47 N. Haigh, EEC Environmental Policy and Britain, 2nd ed. (Long-
man, 1990), p. 17.

48 S. Bell, D. McGillivray, O. Pedersen, supra note 11, p. 244.

49 Ibid., p. 244.
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IV. Emission Test cycle

Just as important as the emission standards are the
tests needed to ensure the proper compliance with
these standards. These are laid out in a standardized
emission test cycle aiming at measuring emissions
performance against the regulatory thresholds ap-
plicable to the tested vehicle. At this stage, two sep-
arate, albeit related, issues must be distinguished.
The first issue concerns the CE certificate procedure.
Closely related to this is the issue ofwhether the tests
are rigorous enough.

1. The Flaws of the Type-approval
Procedure

Directive 2007/46/EC 50 provides the Member States
with a common legal framework for the approval of
motor vehicles. Under the type-approval regime, be-

fore being placed on the market, the vehicle type is
tested by a national technical service. The national
approval authority thendelivers the approval (‘CEcer-
tificate’) on the basis of these tests. The manufactur-
er may make an application for approval in any EU
country. Thanks to the principle of mutual recogni-
tion, the CE certificate is valid throughout the EU. In
other words, it suffices that the vehicle is approved
in one EUMember State for all vehicles of its type to
be registered with no further checks throughout the
EUonthebasisof their certificateofconformity.How-
ever, from an environmental perspective, the system
appears to be somewhat flawed. Firstly, given that the
national approval authorities’ incomes stem from the
manufacturers, one could call into question their in-
dependence. Secondly, given that the type-approval
granted is valid throughout the EU, the national ap-
proval authorities are likely to competewith each oth-
er.51 Thirdly, these authorities do not have access to
the software which the manufacturer uses.

2. The Flaws of the Testing of Air
Emissions Limits

With respect to light vehicles, since the Euro 3 regu-
lations in 2000, performance has been measured us-

50 Directive 2007/46/EC of the European Parliament and of the
Council of 5 September 2007 establishing a framework for the
approval of motor vehicles and their trailers, and of systems,
components and separate technical units intended for such
vehicles (Framework Directive), OJ L 263, p. 1.

51 L. Krämer, personal communication.

Table 4: Typology of environmental regulatory techniques applied to air polution caused by cars

EQS ELV Product standards

Legislation Directive 2008/50 Regulation 715/2007 Directive 98/70

Objective Set of concentrations of pollu-
tants which must be fulfilled
at a given time in the air

Standards expressed in terms
of level of an emission

Standards setting limits on
concentrations of pollutants
in the gasoline and in the
diesel

Addressees Authorities Car producers or importers Gasoline or diesel producers
or importers

Level of stringency Different course of actions
can be triggered in case of ex-
ceedances (alert values, limit
values, enactment of an air

Inasmuch as the operator
does not exceed the ELVs, he
is free to choose the technolo-
gy

Standards not to be exceeded
as regards the fuel's composi-
tion

quality plan, etc.) according to
the pollutant at issue

Sanctions Administrative
measures

Administrative
and criminal sanctions

Administrative
and criminal sanctions
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ing the New European Driving Cycle (NEDC). Emis-
sions standards for heavy-duty vehicles have been
subject to different test requirements.

In spite of the fact that air emissions limits for cars
have been progressively tightened, obsolete labora-
tory testing contribute to explain why they actually
remained unenforced. In effect, laboratory tests do
not accurately reflect the amount of air pollution
emitted during real driving conditions. Several de-
vices are likely to be applied with a view to reducing
the emissions (electrical instruments being switched
off, battery fully charged, over-inflated tyres, folding
of side mirrors, etc.). A consequence of the disparity
between the recent Euro standards and the NEDC
has been persistent air quality problems, in particu-

lar in urban areas.52 It comes thus as no surprise that
according to Commission data, currently produced
Euro 6 diesel cars exceed the NOx limit 4-5 times
(400%) on average in real driving conditions com-
pared to laboratory testing. In testing 15 Euro 6 diesel
cars, the International Council on Clean Transporta-
tion (ICTT) found breaches of the 80 mg/km NOx
threshold ranging from 2 to 22 times in different ve-
hicles.53

52 International Council for Clean Transportation (ICTT), European
Vehicle Market Statistics 2013, p. 11.

53 International Council for Clean Transportation (ICTT), Assessment
of PEMS Datasets from Modern Diesel Passenger Cars, 20th
International Transport and Air Conference, 2014.

Table 5: Air quality and product standards

LEGAL INSTRUMENTS AIR QUALITY PRODUCTS

Legal bases Article 192 TFEU Article 114 TFEU

Instruments Framework directives
(Directive 2008/50)

Directives and regulations laying down
product standards and ELVs
(Regulation 715/2007, Directive
2009/30/EC)

Level of integration Decentralisation Centralisation at EU level

Principles Prevention, precaution, and
rectification at source

Prevention, precaution, and substitution

Ex ante assessments Impact Assessment of proposed legisla-
tion

Substance risk assessments

Authorisation --- No product can be placed on the market
without a prior authorisation

Restrictions Traffic restrictions, process standards
likely to be underpined by EQS

Prohibition or restrictions on the use of
hazardous products either in cars or in
fuels

Participation Public enquiry decided at domestic level
with respect to the establishment of air
quality plans

----

Information for the public Alert and information values (Directive
2008/50); Access to environmental infor-
mation (Directive 2003/4)

Environmental labelling
(Regulation 443/2009)

Control Administrative enforcement Life-cycle approach
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To make matters worse, though EU law expressly
forbids the use of a defeat device,54VW admitted on
20 September 20 2015 that it had systematically used
a so-called defeat device in its engines with the aim
of optimizing apparent emission performance dur-
ing the emissions test cycle. On 23 September 2015,
the undertaking admitted that worldwide, some 11.5
million cars had been manipulated. On 3 November,
it acknowledged that up to 800,000 cars hadbeenma-
nipulated to demonstrate low CO2 emissions. As a
result, emissions from typical driving conditions
were deliberately left much higher than promised or
tested. Was the VW scandal just the tip of the ice-
berg?

At the very least, the VW scandal highlighted the
need to shift the tests out of the lab and onto the road.
Given that the Commission’s review found that these
are no longer adequate or no longer reflect real world
emissions,55 this institution was called on in virtue
of Article 14(3) of Regulation (EC) No 715/2007 to
adapt them ‘so as to adequately reflect the emissions
generated by real driving on the road’. The necessary
measures, which are designed to amend non-essen-
tial elements of this regulation, by supplementing it,
have to be adopted in accordance with the regulato-
ry procedure with scrutiny pursuant to Decision
1999/468/EC.

In thewakeof theVWscandal, theEuropeanCom-
mission was intent upon introducing testing in real-
world conditions called Real Driving Emissions
(RDE) in addition to laboratory tests in adopting a
regulation amending Regulation (EC) No 692/2008
as regards emissions from light passenger and com-
mercial vehicles (Euro 6). The amending regulation
follows the principles already applied to heavy-duty
vehicles by EuroVI Regulation (EC) 595/2009 and its
implementing measures. It provides for a RDE pro-

cedure that shall complement the laboratory based
procedure with a view to checking that the emission
levels of NOx are not exceeded. At a later stage, par-
ticle numbers (PN), measured during the laboratory
test, arealsoconfirmedunder realdrivingconditions.
Practically speaking, cars will be tested on roads ac-
cording to randomacceleration and deceleration pat-
terns. The pollutant emissions will be measured by
portable emission measuring systems (PEMS) that
will be attached to the car. In reflecting real-world
driving style to a greater degree, the new tests should
scoremore accurate results than the lab tests.56What
ismore, in addressing the problemofNOx emissions
fromdiesel vehicles, the amending regulation should
contribute to the decrease of the current sustained
high levels of NO2 concentrations in ambient air,
which are a major concern regarding human
health.57

On 27 October 2015 the European Parliament
adopted a resolution calling on the European Com-
mission and the Member States to introduce an am-
bitious on-the-road test in 2017 to finally meet the
current Euro 6 limit for diesel cars of 80 mg of NOx
per km. However, the Commission and the Member
States were still at pains to finalize the dates of im-
plementation and the stringency of the new tests.

On 28 October 2015, the Technical Committee of
Motor Vehicles (TCMV) voted on the second pack-
age of measures on the regulatory not-to-exceed
(NTE) emission limits applicable in RDE testing,
which needs to enter into force so that RDE testing
has implications on the conformity certificate issued
by the national type-approval authority (TAA).
Though the TCMV voted by a large majority on the
second package of implementing measures, it wa-
tered down the proposal from the European Com-
mission. Initially, NOx readings primarily associated
with diesel cars could exceed an 80 mg/km limit by
60%, before falling to 20%. In order to allow manu-
facturers to gradually adapt to the RDE rules, the fi-
nal quantitative RDE requirements should be intro-
duced in two subsequent steps, although with laxer
requirements.
– in a first step, carmanufacturerswill have to bring

down the discrepancy to a conformity factor of
maximum 2.1 (110%) for new models by Septem-
ber 2017 (for new vehicles by September 2019);
and

– in a second step, this discrepancy will be brought
down to a factor of 1.5 (50%), taking account of

54 Article 13 of Regulation (EC) No 715/2007.

55 The Commission has performed a detailed analysis of the proce-
dures, tests and requirements for type approval that are set out in
Regulation (EC) No 692/2008 on the basis of own research and
external information and found that emissions generated by
real driving on the road of Euro 5/6 vehicles substantially exceed
the emissions measured on the regulatory New European Driving
Cycle (NEDC), in particular with respect to NOx emissions of
diesel vehicles. See Recital 3, Preamble of the Commission
Regulation amending Regulation (EC) No 692/2008 as regards
emissions from light passenger and commercial vehicles (Euro 6).

56 Transport & Environment, Realistic real-world driving emission
tests: the last chance for diesel cars?, July 2015.

57 Recital 6, Preamble.
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technical margins of error, by January 2020 for all
newmodels (by January 2021 for all new vehicles).
Table 6 sets forth these new arrangements.
In spite of these changes, the Commission ham-

mered out a deal with the TCMV calling it a break-
through on emissions testing.58 In particular, Com-
missioner Elżbieta Bieńkowska, responsible for In-
ternal Market, Industry, Entrepreneurship and
SMEs, welcomed the TCMV' agreement. She issued
a clarion call: ‘The EU is the first and only region in
the world to mandate these robust testing methods. …
We will complement this important step with a revi-
sionof the framework regulationon type-approval and
market surveillance of motor vehicles. We are work-
ing hard to present a proposal to strengthen the type-
approval system and reinforce the independence of
vehicle testing’.

Given that the new tests have to be adopted by the
Commission in accordance with the regulatory pro-
cedure with scrutiny,59 the European Parliament was
empowered under Decision 1999/468/EC to object to
it. In Brussels, on 14 December 2015, the Parliament
Environment Committee drafted a formal objection
to the Commission’s proposal stating that the re-
quirements were too lax. The objection was adopted
by 40 votes to 9 with 13 abstentions. However, in Jan-
uary 2016 in Strasbourg a deeply divided European
Parliament could not muster the objection endorsed
by its Environment Committee. Whereas EEP and
ECR political groups supported the compromise and
the Greens opposed it, other groups, like the Liber-
als and the Socialists, broke ranks. Moreover, MPs
from countries with car industries opposed the res-
olution. Hence, it failed to overturn the standards
agreed in comitology in October 2015 by 317 to 323
MEPs, with 61 abstaining. Commissioner Elżbieta
Bieńkowskaba promised the review of the emissions

overshoot in order to eliminate it by 2020 at the lat-
est.

To assess whether the new RDE requirements
amount to a breakthrough or to a hoax depends on
which end of the telescope one peers through at the
issue. Peering from one end, one could take the view
that the allowed divergence between the regulatory
limit measured in real driving conditions and mea-
sured in laboratory conditions is still a significant re-
duction compared to the current discrepancy (400%
on average). A look from the other end, however, pro-
duces a quite different picture. In effect, thanks to a
conformity factor of 2.1 from late 2017, diesel cars
could emit more than twice the Euro 6 legally bind-
ing thresholds. The permitted overshoot shall fall to
50% by 2020. Needless to say, the newmeasure is es-
pecially controversial in the wake of the VW emis-
sions cheating scandal and is likely to even further
dent consumer confidence.60 In addition, given the
high concentrations of NOx emissions in urban ar-
eas and the flurry of infringements of Directive
2008/50/EC, urgent consideration should be given to

58 European Commission - Press Release, ‘Commission welcomes
Member States' agreement on robust testing of air pollution
emissions by cars’, Brussels, 28 October 2015.

59 The European Parliament and the Council has the right of scrutiny
that enables it to pass a resolution if the institution believes that
the proposed measure exceeds the implementing powers provid-
ed for in the basic act. the “Comitology” Regulation
No. 182/2011 on 16 February 2011 did not have the effect of
abrogating the RPS introduced by Council Decision 2006/512/EC.
Although Regulation No. 182/2011 introduced considerable
changes to existing comitology mechanisms, nonetheless the RPS
‘shall be maintained for the purposes of existing basic acts mak-
ing reference thereto’. See Regulation (EU) 182/2011, Article
12(2) and Recital No 21.

60 N. de Sadeleer, ‘Dieselgate. Quand l'enfer est pavé de bonnes
intentions’, L’Echo, 25th November 2015, p. 12; A. Gurzu, ‘Parlia-
ment fails to overturn weak emissions tests’ Politico, 4 February
2016, p. 14.

Timetable Vehicles Conformity factor Maximum over-
shoot

September 2019 New models Maximum 2.1
(110%)

168 mg/km NOx

September 2019 New vehicles Maximum 2.1
(110%)

168 mg/km NOx

January 2020 All new vehicles Maximum1.5 (50%) 120 mg/km NOx
Table 6
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robust RDE test with a view to ensuring a significant
reduction of NOx emissions.

3. Penalties

In virtue ofArticle 13 ofRegulation (EC)No715/2007,
Member States are called on to lay down the provi-
sions on penalties applicable for infringement by
manufacturers of the provisions of this regulation
and to take allmeasures necessary to ensure that they
are implemented. One has to bear in mind that Arti-
cle 197 TFEU refers to an ‘effective implementation
of Union law by the Member States’.61

The types of infringements which are subject to a
penalty include falsifying test results for type ap-
proval62. The use of a defeat device that reduces the
effectiveness of emission control systems is prohib-
ited.63 The penalties provided for must be ‘effective,
proportionate and dissuasive’. Given that the penal-
ties have not been harmonized, Member States are
empowered to choose the penalties which seem to
them to be appropriate. In contrast to US federal
law,64 the national sanctions for marketing a car that
does not conform to a type-approved car appear to
be ineffective.65 What is more, in order to assess
whether the penalty in question is consistent with
the principle of proportionality, accountmust be tak-
en of different factors (the economic benefits for the
wrongdoer, previous convictions, etc.). In particular,
the national courts will have to pay heed to the na-
ture and degree of seriousness of the infringement
which the penalty seeks to sanction and of themeans
of establishing the amount of the penalty.66 In a re-
cent judgment regarding a case of transfrontier
movement of waste, the CJEU held that:

‘As regards thepenalties imposed for infringement
of the provisions of Regulation No 1013/2006, which
aims to ensure a high level of protection of the envi-
ronment and human health, the national court is re-
quired, in the context of the reviewof the proportion-
ality of such penalty, to take particular account of the
risks which may be caused by that infringement in
the field of protection of the environment and hu-
man health.’67

Given a shortage of data, it is difficult to assess the
impact of the national penalties. Moreover, whether
recent infringements ofRegulation715/2007 are like-
ly to be prosecuted remains to be seen.

V. Conclusions

According to the EEA, air pollution poses the single
largest environmental health risk in Europe today.68

In spite of many improvements, substantial chal-
lenges remain and considerable impacts on human
health and the environment persist.

Against this backdrop, several regulatory issues
arise for comment here.

The core issue is whether EU environmental reg-
ulations on cars resemble more an approach accom-
panying the growth of the car industry and enhanc-
ing the automotive society rather than a move to call
the environmental legacy of car transportation into
question. As amatter of fact, all noise, pollution, nui-
sances, or attacks on the natural environment cannot
be prohibited: were this to be done, life within soci-
ety would become impossible. The only viable solu-
tion therefore involves authorising polluting activi-
ties and requiring compliancewith thresholds (ELVs,
EQS, product standards) overwhich the environmen-
tal harm is considered to be unacceptable. Therefore,
since a certain level of environmental pollution can
be sustained without significant environmental
harm, certain limits have been set by the EU institu-
tions on the technical characteristics of cars and fu-
els and the ability of the ecosystems and human be-
ings to withstand their environmental impacts. In
fact, the aim of the EU environmental law model is
not to eliminate pollution, but rather to contain its
most serious consequences. Yet, the picture is not as
idyllic as onemight think. The following paradox lies
at the heart of the EU clean air policy: though car
emission standards have been gradually tightened,
ambient air quality in a number of cities has not re-

61 P. Nicolaides and M. Geilmann, ‘What is Effective Implementa-
tion of EU Law?’ (2012) 19: 3 MJ 383-399.

62 Article 13 (2) b.

63 Article 5 (2). Regarding the definition of defeat device, see
Article 1(3).

64 § 7522(a) (1) Clean Air Act.

65 L. Krämer, personal communication.

66 See, inter alia, C‑259/12 Rodopi-M 91 [2013] EU:C:2013:414,
para. 38; Case C‑487/14, SC Total Waste Recycling SRL [2015]
C:2015:780, para. 53.

67 Case C‑487/14 SC Total Waste Recycling SRL [2015] C:2015:780,
para. 55.

68 European Environment Agency, Air quality in Europe — 2015
report, 5/2015, p. 7.
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ally improved. In particular, emissions of NOx from
road transport have not sufficiently decreased to
meet air quality standards inmany urban areas.69Ac-
cordingly, air quality standards and economic imper-
atives appear to clash.

Needless to say, the path ahead which must be fol-
lowed in order to reconcile growthwith environmen-
tal protection, under the aegis of sustainable devel-
opment, remains littered with at least three pitfalls.

The success of a clean air policy depends upon a
genuine coordination of regulations on fuel efficien-
cy, tailpipe emissions, engine performance, and fuel
content. EU law is falling short of meeting that ob-
jective. In order tounderstand the subjectmatter, one
has to juggle numerous directives and regulations
spewing out excessive detailed technical measures,
measurements, and controls which are constantly
modified. Given the absence of consolidating texts,
one is struck by the lack of transparency70 and the
shortage of interactions between these different reg-
ulations.

What is more, given the sheer increase of cars
placed on the market and the distances covered by
drivers, the EU standards should be technology-forc-
ing. However, account must be taken of the fact that,
so far, the EU standards did not succeed in forcing
themanufacturers and importers to produce alterna-
tively powered vehicles that release a lesser amount
of pollutants. In fact, the vast majority of Europe’s
new cars remain powered by gasoline or diesel mo-
tors.71 Despite an increase over the last few years,
passenger cars powered by alternative fuels, includ-
ing hybrid cars, only made up a small share of the
fleet of passenger cars in the EU in 2013.

A final issue touches upon the question of ineffi-
cacy of EU law regarding testing car emissions.Here,
it is necessary to face hard facts: the main weakness
of EU rules is, as recognised by the Commission,
their lack of efficacy, with directives and regulations
appearing as paper tigers. As a matter of principle,
the Commission, as Guardian of the Treaties, should
pursue these infringements relentlessly. Here, too,
there are numerous pitfalls. Firstly, given the decen-
tralized nature of the EU, compliance with EU emis-
sion standards depends on at least 28 different legal
and administrative systems underpinned by differ-
ent cultural factors.72 Secondly, the Commission is
not sufficientlywell informed. Since it does not have
any general powers of inspection, nor a body of in-
spectors, the control exercised by this institution
over the national authorities is based largely on the
reports transmitted by the Member States. Thirdly,
the EU institutions donot appearwilling to take bold
steps in improving the enforcement. The Commis-
sion has been criticised for its inaction in the after-
math of the VW scandal. The European Parliament
has been unwilling to object the amending regula-
tion on RDE.

In hindsight, it appears that the EU approach to
air pollution caused by light cars has turned out to
be little more than a bandaid on a gaping sore.

69 Ibid., p. 9.

70 L. Krämer, EC Environmental Law, supra note 21, p. 317.

71 International Council for Clean Transportation, European Vehicle
Market Statistics 2013, p. 6.

72 C. Sobotta, ‘Compliance with European Environmental Law –
Deficiencies and Approaches’ JEEPL 9(1) (2012), p. 93.


